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How Relevant is European Law to Collective Rights
This paper explores some of the recent key developments in European case law both from the European Court of Justice and the European Court of Human Rights and how they impact upon collective rights in this country. 
1.   The European Union And Its Law
European Union (“EU”) Law, historically called European Community (“EC”) Law has applied to the United Kingdom since its accession to the European Communities on 1 January 1973. 
There are three basic sources of EU Law:
1. the provisions of the Treaty on the Functioning of the European Union (“TFEU”) previously known as the EC Treaty or the Treaty of Rome;
2. EU legislation; and
3. decisions of the European Court of Justice (“ECJ”).
EU legislation takes the form of regulations and directives. Regulations are the closest equivalent to an act of Parliament, in that they are directly applicable and do not need to be implemented by domestic legislation. Directives are instructions to member states to bring their national legislation into conformity with EU requirements. 
The EU also promulgates “recommendations”. Recommendations have no legal effect, but ought, as a matter of European law (although not necessarily national law) to be taken into account when construing national legislation adopted in order to implement them or where they are designed to supplement binding EU measures.
2.  The Effect Of EU Law
If a state fails to introduce legislation which properly and fully implements the European law by the date specified in the directive, the commission is empowered to bring enforcement proceedings against the defaulting member state. 
In addition, there are three mechanisms by which European legislation which has not yet been implemented (or properly implemented) may be given effect in British courts and tribunals:
1. a Francovich claim against the government for a failure to implement;
2. reliance on the direct effect of the European legislation to bring a claim to enforce a European right; and
3. reliance on the direct effect of the European legislation to disapply an inconsistent domestic provision. 
3. The European Convention For The Protection of Human Rights And Fundamental Freedoms


The European Court of Human Rights adjudicates on claims made under the European Convention for the Protection of Human Rights and Fundamental freedoms (the “ECHR”), which emanates from the Council of Europe, founded in 1949 and based in Strasbourg, which has 47 European State members. This is separate from the institutions of the European Union (which include the Council of Europe), which are the source of the TFEU, claims under which are adjudicated on  by the ECJ.
4. The Effect Of ECHR Law
From 2 October 2000, with the coming into force of the Human Rights Act 1998, domestic courts have been required to interpret United Kingdom law in accordance with the provisions of the ECHR. Prior to the Human Rights Act 1998 coming into force the ECHR did not form part of domestic law in this country but was an international obligation, which could, in appropriate cases be used as an aid to the interpretation of unclear UK statutory provisions. An agreed individual seeking to rely on the ECHR was required to seek to present a case to the European Court of Human Rights for determination by that court. 
The effect of the Human Rights Act 1998 is more cases can be brought in domestic courts by individuals relying on rights under the ECHR. The Act makes it unlawful for a “public authority” to act in contravention of the ECHR. The definition of a “public authority” is broad and includes any body whose function is of a public nature. However any claim against a private company still can only be pursued by exhausting all domestic remedies and then pursuing a claim relying on an ECHR right directly to the European Court of Human Rights. The European Court of Human Rights also remains the final source of determination and jurisprudence on ECHR rights.  
5. The Impact of EU Law On Collective Rights
Traditionally, certainly in the United Kingdom, many trade unions have looked to the European Union for a floor of employment rights in areas of EU competence, which have been imported into the UK under either horizontal or vertical effect. Great advances have been made in the last thirty years in the United Kingdom in reliance on EU Treaties and Directives in UK labour law-particularly in the spheres of transfers of undertakings, working time, equal pay and discrimination. But, in the words of a former President of the European Trades Unions Congress, the collision between economic and social rights provided for under the EU Treaties has always been “an accident waiting to happen”. This is exactly what happened in the cases outlined below.
6. Viking & Laval
In the case of International Transport Workers’ Federation and another v Viking Line APB and another [2008] IRLR 143 (the “Viking case”), a company sought to re-flag its ship from Finland to Estonia to undercut wage agreements in Finland. When the Finnish Seamen’s Union (FSU) and the International Transport Workers Federation (ITWF) organised industrial action in response, the company complained that its freedom to establish itself in another Member State under what is now Article 43 TFEU had been infringed. 
The ECJ considered whether the unions’ actions did, in fact, constitute a restriction on Viking Line’s (VL) Article 43 rights. The Court noted that collective action by the FSU was aimed at making it less attractive, for VL to reflag the Rosella. Furthermore, ITWF’s pursuance of its ‘Flags of Convenience’ policy (a policy pursued by the ITWF which opposed the ownership and control of a vessel being held in a state other than that to which the vessel belonged) must be considered to be at least liable to restrict VL’s right to freedom of establishment. Accordingly, the unions’ actions and proposed actions did constitute a restriction on Article 43. The ECJ went on to accept that the right to take collective action for the protection of workers’ rights is a legitimate interest which, in principle, can justify such a restriction. However, this would not be the case if it were established that jobs or conditions of employment were not under serious threat – something that was unclear in the instant case, given VL’s undertaking that there would be no dismissals as a result of the reflagging. 
While emphasising that the task of balancing the unions’ right to take collective action against Article 43 fell to the national court, the ECJ went on to give some guidance on how this task should be approached. The national court should bear in mind that collective action is one of the ways in which trade unions may legitimately protect their interests, but it should consider whether there were other means at the FSU’s disposal, less restrictive of freedom of establishment, which might have brought collective negotiations to a successful conclusion, and whether the FSU had exhausted those means.
The ECJ also stated that, in so far as ITWF’s policy prevents ship owners registering their vessels in a state other than that in which beneficial ownership of the vessel lies, the restrictions on freedom of establishment resulting from its pursuance of that policy cannot be objectively justified. Action taken in furtherance of that policy might be objectively justified in so far as it seeks to protect workers’ terms and conditions. However, the ECJ noted that the policy requires ITWF to take action even where the registration of the vessel in a state other than that of beneficial ownership results in a higher level of protection for the workers involved.
Similar issues involving trade unions’ right to take collective action arose in another ECJ case, Laval un Partneri Ltd v Svenska Byggnadsarbetareförbundet and ors (the “Laval case”), in which judgment was handed down shortly after the Viking case. There, Swedish trade unions took collective action, in the form of a blockade, aimed at obliging a Latvian company to abide by a Swedish collective agreement applicable to building workers in respect of Latvian workers posted to Sweden. The question asked of the ECJ was whether this action interfered with the Latvian company’s freedom to provide services under Article 49 of the EC Treaty. As in the Viking case the ECJ recognised that the right to take collective action is a fundamental right which forms an integral part of the principles of Community law, but that the right may nonetheless be subject to certain restrictions. Furthermore, the ECJ confirmed that the right conferred by Article 49, like Article 43, applies to the actions of trade unions and not just to those of bodies governed by public law.
The ECJ went on to hold that the collective action in question did constitute a restriction on the Latvian company’s Article 49 rights; but that this was capable, in principle, of being objectively justified on the ground of protecting workers, so long as the action did not go further than was necessary. However, in light of the minimum protection provided for by the EC Posted Workers Directive (No.96/71), and the fact that Swedish law makes no provision for a minimum wage or the applicability of Swedish collective agreements to posted workers, collective action aimed at obliging the Latvian company to observe the terms of a collective agreement providing for better working conditions could not be objectively justified.
And the theme continued when the ECJ had to consider whether a stipulation in a public works contract in Germany that contractors and sub-contractors had to abide by the minimum rates of pay provided for in the applicable German collective agreement infringed a Polish sub-contractor’s freedom to provide services under Article 49 EC Treaty. Again, the court adopted the standards in the Posted Workers Directive and, because the terms of the collective agreement were not set by “laws, regulations or administrative provisions”, they were not include within the ambit of the terms protected by the Posted Workers Directive. It was not sufficient that the terms were set by collective agreement because the collective agreement had  not been declared universally applicable in the construction sector. The restriction was therefore not justified. And there was similar outcome when the European Commission brought infraction proceedings against the Luxembourg government over its legislation in relation to minimum rates of pay, cost of living increase and registration formalities for workers posted from another Member State.
7. The Recent Approach Of The European Court of Human Rights
The Viking and Laval decisions from the ECJ has to be viewed in the context of an increasingly divergent approach to collective labour law rights by the European Court of Human Rights. 
Article 11 of the ECHR protects the freedom of peaceful assembly and the freedom of association, including the rights to form and join trade unions. Restrictions on the exercise of these freedoms must be prescribed by law and necessary in a democratic society.
It reads as follows:

“Article 11
1. Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of his interests.
2. No restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others. This article shall not prevent the imposition of lawful restrictions on the exercise of these rights by members of the armed forces, of the police or the administration of the state.”
Until 2008, the attitude of the European Court of Human Rights had been to treat the right to collective bargaining, and the right to strike, merely as examples of individual aspects of the freedom of association which Member States could choose as the means of achieving the objective of Article 11. But that all changed with the unanimous decision of the Grand Chamber in Demir and Baykara v Turkey [2009] IRLR 766 (the “Demir case”).
The Claimants were a member and the President of a Turkish union of civil servants, Tum Bel Sen. It entered into a collective agreement with the Gaziantep Municipal Council. The Council reneged on various terms of the agreement and the union brought legal proceedings, which were upheld by the court of first instance. But the appeal court reversed that decision on the ground that, as Turkish law stood, any union of civil servants had no authority to enter collective agreements. The first instance court then reaffirmed its original decision referring to ILO conventions which had been ratified by Turkey. The appeal court then reversed that decision on the ground that the international instruments cited had not become directly enforceable under the Turkish constitution.
The matter then came before the Grand Chamber of the European Court of Human Rights Following an analysis of ILO Conventions 87 and 98, the International Covenant on Civil and Political Rights, the European Social Charter, the EU Charter and the practice in contracting states; it then consciously and deliberately resiled from its previous case law. In the light of these developments, drawn from international instruments and practice, the Court’s case law should be “re-considered” to take account of the “perceptible evolution of such matters”. A dynamic approach had to be maintained even if that compromised legal certainty and foreseeability. It was now compulsory to give prominence to international instruments whether ratified or not and the jurisprudence of their supervisory bodies.
So, what did this mean? Well, in the Demir case the Court held that such substantive rights like the right to bargain collectively or to enter into collective agreements had become one of the essential elements of the right to join and form trade unions. Moreover the Court hinted that there were positive obligations on a state to ensure the effective right to collectively bargain.  
8.  The Cases Following Demir
The Demir case gave new content to the Article 11 right in the context of collective bargaining. Shortly afterwards, in the Enerji Yapi-Yol Sen v Turkey case, a similar approach was adopted in relation to industrial action. That case concerned a prime ministerial ban on public sector employees taking part in a national one day strike. The Court held:
“The terms of the Convention require that the law should allow trade unions, in any manner not contrary to Article 11, to act in defence of their members’ interests…….Strike action, which enables a trade union to make its voice heard, constitutes an important aspect in the protection of trade union members’ interests….The Court also observed that the right to strike is recognised by the [ILO’s]  supervisory bodies as an indissociable corollary of the right of trade union association that is protected by ILO Convention No.87 on trade union freedom and the protection of trade union rights (for the Court’s consideration of elements of international law other than the Convention, see Demir and Baykara, cited above). It is recalled that the European Social Charter also recognised the right to strike as a means of ensuring the effective exercise of the right to collective bargaining. As such the Court rejected the Government’s preliminary objection.”

In Danilenkov v Russia, dockers at Kaliningrad were treated less favourably because they had participated in industrial action. Relying heavily on the European Social Charter and ILO Convention Nos.87 and 98, the Court upheld the complaint under Article 11.
In Urcan v Turkey and Saime Ozcan v Turkey, teachers who had participated in industrial action were given prison sentences, which, in the case of Ms Urcan, was suspended, and, in the case of Ms Ozcan, was subsequently set aside. In both cases, the Court upheld the complaints under Article 11, rejecting the government’s arguments that Article 11 permitted it to choose the means by which the freedom of association was to be protected and that these could include means other than industrial action.
In Karacaya v Turkey and Kaya and Seyhan v Turkey disciplinary warnings for participating in industrial action alone were held by the Court to amount to unjustified violations of Article 11. The fact that the Claimants could still actually participate in the industrial action made no difference.
9. Current ECHR Applications
I would now like to touch upon 2 current applications that trade unions in this country are making to the European Court of Human Rights that build upon the Demir case. 
The first is a case being taken by the Rail, Maritime and Transport Workers Union (“RMT”) against the UK Government. This case seeks to challenge two limitations under domestic law.
1.
The requirement on a union to serve on an employer a notice of ballot before taking industrial action; with such a notice being required to meet onerous and inhibiting conditions, in particular requiring a specific job description of the intended voters. 
2.
The absolute prohibition on a union from organising secondary action (even when the secondary employer is closely associated with the first employer in the dispute.
The first limitation is borne out of the case of EDF Energy Powerlink Limited v RMT [2010] IRLR 114. In this case an injunction was granted against the union on the basis that a description of those to be balloted as “Engineer/Technicians” was not sufficiently precise even though the union had no further information in its possession and it was accepted that more detailed categorisations would have made no material difference to the employer. The effect of this decision has been somewhat negated by the outcome of RMT v Serco Limited/Aslef v London and Birmingham Railway Limited [2011] EWCA Civ 226. 
The second limitation concerns a number of RMT members who worked for Hydrex Equipment (UK) Limited (Hydrex). In this case Hydrex wanted to take steps to erode the terms and conditions of its employees. The RMT balloted its members working there and lawful industrial action took place. The members at Hydrex had been transferred into that company from a much larger employer called Jarvis Plc. The RMT had significant membership at Jarvis Plc and would have liked to call upon its members there to support the strike of their former colleagues. Such action would have greatly increased the pressure on Hydrex to reach an amicable agreement with the RMT to resolve the dispute and would prevent Jarvis Plc from taking similar action in the future. However the RMT was prevented from doing this as a result of the prohibition on secondary action in domestic law. 
The RMT contend that both the limitations in UK law infringe Article 11 (1) which recognises the right to strike as an essential element of Article 11 and the prohibitions on the right to do so under domestic law is not necessary in a democratic society for any of the purposes outlined in Article 11 (2).  
The second case is one that Unite the Union (“Unite”) is pursuing against the UK Government. This claim relates to members of Unite who as a result of taking industrial action in the course of the British Airways dispute in 2009 had travel concessions withdrawn, which was a benefit that all staff who worked for this employer enjoyed. Under domestic law the only limited protection afforded to individuals taking industrial action relates to the right not to be unfairly dismissed. There is no remedy for any individual who is subjected to a detriment short of dismissal. 
The Unite application submits that Article 11 requires the exercise of the right to strike to be protected by law by contracting states against threats and punishments for those taking industrial action. The fact it does not is a failure of UK law and is not justifiable by reference to Article 11.
10. The Future
We have heard various pronouncements, and rumours, as to what steps the Coalition Government would like take to reform the law of industrial action and make it even harder for a trade union to organise lawful industrial action. At present it remains untouched as the Government instead as turned its mind to the law surrounding consultation obligations in collective redundancy situations. However rumours persist and at different times, these have included:

1.
securing a “total opt-out” from the EU Charter of Fundamental Rights;
2.
introducing a ban on industrial action in transport and other public services; and
3.
introducing a requirement that a majority of the workers involved in an industrial dispute vote in favour of industrial action, as opposed to the current requirement of only a majority of those voting.
It is interesting to analyse these proposals against the standards of the international instruments in place.
It is difficult to identify components of the rights under the EU Charter which are not replicated in other international instruments by which the United Kingdom is bound. Those other international instruments will continue to bind the United Kingdom whatever the effect of any future opt-out from the EU Charter. In any event, following the decision in Demir case, the European Court of Human Rights, as it did in relation to Turkey and the European Social Charter, would apparently continue to use the EU Charter as a part of the reference suite of international instruments.
Mr Cameron’s proposal for a “total opt-out” from the EU Charter is therefore meaningless.
There are numerous decisions of the ILO’s Committee of Experts and the Freedom of Association Committee to the effect that the categories of workers to whom a ban on taking industrial action may apply in conformity with ILO Convention No.87 is narrow. They can not include transport workers and can only include public employees to the extent that their duties directly involve the administration of the State. Mr Cameron’s proposal would run into difficulties in terms of compliance with Convention No.87, and therefore with Article 11 ECHR in front of the European Court of Human Rights.
We can also remind ourselves of the decision of the ILO’s Committee of Experts that a requirement of a majority of workers involved in an industrial dispute to vote in favour of industrial action is “excessive and could excessively hinder the exercise of the right to strike”. Again, Mr Cameron’s proposals would appear to run into difficulties in terms of compliance with ILO Convention No.87 and Article 11. (And Mr Cameron’s separate idea to repeal the Human Rights Act would also not remove the difficulties-it would probably only mean that challenges under Article 11 would reach the European Court o Human Rights quicker. 
Whether the Government intends to implement any of these proposals, or indeed whether he will ever be in a position to do so, remains to be seen.
Finally, it is clear there is a divergence of opinion between the Strasbourg and the Luxembourg courts. The European Court of Human Rights starts from the freedom of association, and then analyses whether any restriction on that freedom is justified, using the content of the Article 11 of the right (as defined by international instruments such as ILO Convention Nos. 87 and 98) to define the parameters of permissible restriction. The ECJ uses its own jurisprudence on economic freedoms (and the Posted Workers Directive) to define the boundaries of permissible restrictions on the Article 43 and 49 rights. 
It may be that the answer in the long term will lie in the accession of the European Union to the European Convention on Human Rights, as provided for in the Lisbon Treaty. But that has not happened yet.
In the meantime, there is in circulation a draft European Council Regulation – known as “the Monti II Regulation” – which has its stated intention the reconciliation in the European Union of the freedom to take collective action with economic freedoms. In fact, the draft Regulation would do no such thing. Instead, it would have the effect of codifying  into EU law the effect of the Viking and Laval judgments-the requirement for reconciliation of the freedom to take collective action with the exercise of economic freedoms, and leaving it to national courts to determine the proportionality of the collective action. In has however become clear the political opposition in the Council should be sufficient to prevent the draft Monti II Regulation ever being adopted and that is something for which we can all be thankful.
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